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RESPONSE 



COMES NOW the United States of America, by and through undersigned counsel, and 
respectfully requests this Court deny giving the Defense Requested Instruction for Specifications 
2,3,5, 7, 9, 10, 11, and 15 of Charge II. 

The United States objects to the defense instruction in its entirety, including any 
instructions that incorporate a mistake of fact defense before the presentation of evidence. 

The United States objects specifically to the following italicized portions: 

Court Instructions 

In Specifications 2, 3, 5, 7,9, 10, 11 and 15 of Charge II, the accused is charged with the offense 
of Espionage, a violation of 18 U.S.C. Section 793(e). To find the accused guilty of this offense 
with regards to Specification 2, you must be convinced by legal and competent evidence beyond 
a reasonable doubt of the following five (5) elements: 

Comment: The accused is not charged with Espionage. The accused is charged with 
Transmitting National Defense Information under 18 U.S.C. § 793(e). 

Possession 

A person has "unauthorized" possession of something if he is not entitled to have it. 

Comment: This instruction will confuse the fact finder. The accused was an all-source 
intelligence analyst for the Army and had access to the national defense information at issue. An 
individual has unauthorized possession of information if they possess the information in a 
location which is contrary to law or regulation for the conditions of their employment. See 
Enclosure 1 to the Government's Proposed Member Instructions. 

Information Related to the National Defense 

However, only information of the type which, if disclosed, could threaten the national security of 
the United States meets the definition of information "related to the national defense "for the 
purpose of this section. The connection must not be a strained one or an arbitrary one. The 
relationship must be reasonable and direct. Further, the type of harm that disclosure of the 
information is likely to cause must be endangerment to the environment of physical security 
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which a functioning democracy requires. Finally, the Government must prove beyond a 
reasonable doubt that disclosure of the information would be likely to cause imminent serious 
injury to the United States. If the disclosure of this information does not pose this threat of 
imminent serious injury to the United States, then it is not information relating to the national 
defense. 

Comment: To the Government's knowledge, this instruction has never been given in a 
prosecution under § 793. The instruction is an inaccurate characterization of the law. The 
language, in part, appears to have been drawn from dicta in the concurring opinion of Judge 
Wilkinson in United States v. Morison, 844 F.2d 1057, 1082 (4th Cir. 1988). Some of the 
language ("imminent serious injury") appears to have been drawn from dicta in New York Times 
Co. v. United States, 403 U.S. 713, 726-27 (1971), an unrelated case that considered the 
Government's attempt to prevent press entities from publishing the "Pentagon Papers." 

Additionally, the Government must prove beyond a reasonable doubt that the Government 
closely held the information and that the accused knew the information was closely held. To do 
this, the Government must prove at least two things: (I) that the information was classified and 
(2) that the information was not otherwise available to the public. If however, the information is 
lawfully accessible to anyone willing to take pains to find, to sift, and to collate it, you may not 
find the accused guilty of espionage under this section. Only information relating to our 
national defense which is not available to the public at the time of the claimed violation falls 
within the prohibition of this section. 

Comment: To the Government's knowledge, this instruction has never been given in a 
prosecution under § 793. The instruction is also an inaccurate statement of the law. See 
Enclosure 1 to the Government's Proposed Member Instructions; Morison, 844 F.2d at 1071-72. 
The United States is not required to prove that information is classified in order to prove that the 
information was closely held, and thus related to the national defense. The fact that national 
defense information is classified is probative of whether that information was closely held. See 
Enclosure 1 to the Government's Proposed Member Instructions. 

Information could be used to Injury of the United States 

Additionally, the likelihood of the information being used to the injury of the United States or to 
the advantage of any foreign nation must not be too remote, hypothetical, speculative, far- 
fetched or fanciful. Rather, the information must pose a legitimate danger of being used to the 
injury of the United States or to the advantage of any foreign nation, such that an accused knew 
or should have known about the information 's capability to be used in this manner. 

Comment: To the Government's knowledge, this instruction has never been given in a 
prosecution under § 793 and is not consistent with the law, as drafted. Section 793 requires the 
United States to prove the accused knew or should have known the information "could be used to 
the injury of the United States or to the advantage of any foreign nation" and does not require the 
United States to prove that the information poses a "legitimate danger of being used. . .." Further, 
there is no requirement that the United States prove the accused knew or should have known of 
"the information's capability to be used in this manner." 
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Assistant Trial Counsel 



I certify that I served or caused to be served a true copy of the above on Mr. David E. 
Coombs, Civilian Defense Counsel, via electronic mail, on 6 July 2012. 



MORROW 

T, JA 
Assistant Trial Counsel 
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